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Monitoring vendors is a fundamental part of a Taft-Hartley 
health plan trustee’s fiduciary duties. This article describes 
how an integrated, risk-based governance structure can 
help trustees better fulfill those duties while protecting 
plan assets and participant benefits.
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fiduciary duties

N
ew transparency requirements and technological 
advances are raising expectations for fiduciary 
oversight of Taft-Hartley health plans, yet plans still 
struggle to obtain necessary data to monitor vendor 

performance—a key part of their fiduciary responsibility.
In addition, health plans have little prescriptive guidance 

from the Department of Labor (DOL) to govern fiduciary 
conduct.

To respond to these challenges, health plan trustees may 
want to consider implementing an integrated governance 
structure and formal vendor-monitoring program. This 
article discusses the fiduciary requirements for operating a 
health plan and provides a framework for effective oversight. 

Background
The Employee Retirement Income Security Act of 1974 

(ERISA) fiduciary standards apply equally to retirement and 
health plans; however, the DOL has not issued the same type 
of detailed guidance on fiduciary conduct for health plan 
fiduciaries that it has for retirement plans.1, 2 

The benefit of this regulatory approach is that it provides 
group health plan fiduciaries with flexibility and the ability to 
adapt to changing market conditions. That can be particularly 

helpful for Taft-Hartley plans, which are more complex to 
administer because they are governed through collective bar-
gaining, often provide nonstandard benefit structures and are 
overseen by a joint labor-management board of trustees.

However, the downside is that it can create uncertainty, 
leaving room for interpretation and inconsistent application. 
As a result, similarly situated plans often adopt very differ-
ent vendor oversight practices, ranging from comprehensive 
frameworks that include independently validated perfor-
mance guarantees to relying on vendor self-reporting. Some 
might conduct operational reviews or react only when they 
receive a participant complaint. Because these approaches 
provide varying levels of assurance, they can expose plans 
to  different degrees of fiduciary risk and increase the impor-
tance of professional judgment, advisor input and industry 
best practices. 

Because plan fiduciaries, including boards of trustees that 
govern Taft-Hartley plans, may delegate certain responsibili-
ties but retain fiduciary responsibility for prudent selection 
and monitoring of those delegates, effective oversight and 
monitoring of key third-party service providers is critical. 

ERISA and the Duty to Monitor
ERISA requires fiduciaries to act solely in the interest of 

plan participants and beneficiaries, with the care, skill, pru-
dence and diligence that a prudent person familiar with such 
matters would use and for the exclusive purpose of providing 
benefits and paying reasonable plan expenses.3

ERISA Section 405(c) permits fiduciaries to delegate 
certain responsibilities but that delegation does not elimi-
nate fiduciary responsibility.4 DOL regulatory guidance and 
enforcement actions consistently state that fiduciaries must 
prudently select service providers, ensure that fees are reason-
able and monitor provider performance on an ongoing basis.5 
Courts have further interpreted the ERISA duty of prudence to 
require fiduciaries to actively monitor the service providers.6 

This means that fiduciaries must have a process to evaluate 
vendor performance, verify compliance with plan terms and 
contractual obligations, and identify potential administrative or 
financial risks. Monitoring activities often include the following.

•	 Reviewing operational and financial reports
•	 Evaluating performance guarantees
•	 Conducting claims audits and compliance reviews
•	 Assessing cybersecurity controls
•	 Validating vendor-reported outcomes

takeaways
•  Under the Employee Retirement Income Security Act (ERISA), 

Taft-Hartley health plan trustees may delegate certain plan 
functions to service providers, but trustees must monitor those 
vendors.

•  New health plan transparency regulations may help fiduciaries 
more effectively monitor service providers and ensure that plan 
costs are reasonable; however, some plans still struggle to ac-
cess necessary data.

•  Health plan trustees should consider establishing an integrated 
governance structure that coordinates multiple monitoring pro-
cesses to evaluate vendor performance, verify compliance with 
plan terms and contractual obligations, and identify potential 
administrative or financial risks. 

•  A risk-based methodology should be implemented to focus at-
tention on service providers that present the greatest opera-
tional and financial risk to the plan.

•  Proper vendor oversight begins with service provider contracts. 
Trustees must also address vendor issues appropriately and in a 
timely manner.
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Oversight occurs when fiduciaries 
evaluate the results of these monitoring 
efforts, discuss findings in committee 
meetings, request explanations from 
service providers and direct corrective 
action when necessary. 

Transparency Requirements 
and the Practical Challenges of 
Vendor Oversight 

New disclosure requirements that 
attempt to address long-standing trans-
parency concerns with third-party 
administrators (TPAs) and pharmacy 
benefit managers (PBMs) may help fidu-
ciaries more effectively monitor service 
providers and ensure that plan costs are 
reasonable. The requirements are con-
tained in the Transparency in Coverage 
rules and provisions of the Consolidated 
Appropriations Act (CAA) and recently 
proposed additional PBM transparency 
requirements.7, 8 These initiatives seek 
to improve price transparency, increase 
visibility into vendor compensation and 
expose PBM revenue streams.9, 10 

However, many boards of trustees 
still struggle to obtain the data they 
need to effectively evaluate vendor per-
formance, since many plan contracts 
fail to compel access to data. Without 
consistent regulatory enforcement, 
this vendor resistance may persist 
unless fiduciaries proactively assert 
and document their oversight rights. 
In this environment, boards of trustees 
need clearly defined contractual rights, 
supported by  structured governance 
practices and independent verifica-
tion processes, to demonstrate prudent 
oversight of service providers. 

Monitoring and Governance
Under ERISA, fiduciary conduct is 

assessed based on the specific situation 

that the fiduciary faced at the time and 
whether a prudent person in a similar 
position would have acted in a simi-
lar manner.11, 12 As a result, oversight 
expectations vary based on factors such 
as plan size, benefit design, participant 
demographics, administrative complex-
ity, information available to fiduciaries 
and prevailing industry practices for 
similarly situated plan fiduciaries.13

Lack of Coordination Hinders 
Effective Monitoring

Many Taft-Hartley plans align the 
level of monitoring with the relative risk 
presented by each key service provider. 
Plans may develop oversight activities 
over time through separate operational 
processes, such as financial reviews, 
performance reporting, compliance 
checklists and audit activities, without 
coordinating them within a unified 
governance framework. This lack of 
coordination could lead to fragmented 
information across different functions, 
which makes it more difficult for fidu-
ciaries to evaluate vendor performance 
holistically and respond appropriately 
to emerging risks. 

For example, many plans carve out 
administration of certain benefits, such 
as mental health and substance use dis-
order services, from the core medical 
benefits. In some cases, providers may 
submit the same claim for payment 
to more than one administrator, and 
because neither administrator knows 
what the other has paid, duplicate pay-
ments may go undetected. This may be 
because there is no process to evalu-
ate how the combined administrative 
structure functions as a whole. If the 
plan does not have a coordinated way 
to identify or test risks that may come 
up when multiple service providers  

are involved, they may not be detected 
through separate audits or vendor-
specific reviews.

Similar issues can arise across medi-
cal and pharmacy benefits, as well as 
within network or repricing arrange-
ments, where different vendors over-
see related activities. Without a coor-
dinated approach, these risks may not 
be identified through routine, vendor-
specific reviews. 

Creating an Integrated New Structure

Instead of building oversight prac-
tices for each separate vendor, boards 
of trustees should consider establishing 
a governance structure that coordinates 
multiple monitoring processes to eval-
uate vendor performance, verify com-
pliance with plan terms and contrac-
tual obligations, and identify potential 
administrative or financial risks. 

This structure can help ensure that 
these oversight activities are coordi-
nated and aligned with the plan’s over-
all risk-management framework. An 
effective structure should include the 
following elements.

•	 Oversight supported by a clear 
governance model: This model 
establishes how fiduciary over-
sight is organized, including the 
roles of the board of trustees, any 
delegated committees and the re-
lationship between fiduciaries and 
service providers. A clear model 
helps ensure that fiduciaries exer-
cise oversight intentionally and 
consistently, rather than develop-
ing informally over time or differ-
ing by vendor or function.

•	 Clearly defined responsibilities: 
Roles and responsibilities for 
monitoring, review, escalation 
and decision making should be 

fiduciary duties
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clearly articulated to avoid gaps or overlap across fidu-
ciary and administrative functions. This helps ensure 
that key activities are assigned and completed, rather 
than assumed to fall within another party’s scope. 

•	 Established reporting lines and review schedules: 
Formalized reporting structures and review schedules 
help ensure that information flows to the appropriate 
fiduciaries on a timely basis and oversight activities oc-
cur with sufficient frequency. Regular reporting and 
documented reviews also support fiduciaries’ ability to 
demonstrate a prudent, ongoing oversight process 
aligned with plan operations and risk exposure. 

•	 Governance that scales with the plan’s complexity: 
Oversight structure should reflect the plan’s size, ben-
efit design, number of service providers and adminis-
trative complexity. As plans introduce carve-outs, 
multiple vendors or more complex benefit arrange-
ments, they may need to adapt their governance 
practices to address additional coordination risk and 
ensure that fiduciary oversight remains appropriate.

Prioritizing Oversight by Risk
Once the governance structure for oversight is established, 

boards of trustees can develop and annually apply a procedure to 
allocate monitoring resources appropriately and prioritize over-
sight activities to the vendors that create greatest risk exposure.

The service providers that pose the greatest operational 
and financial risks to plans typically administer benefits, 
manage costs and support plan operations. These vendors, 
including TPAs and PBMs, directly impact plan expenses, 
participant benefits and regulatory compliance, so they also 
represent areas of potential fiduciary risk.

The risk-based process evaluates the following:
•	 Each vendor’s core function and how its services im-

pact plan operations and participant benefits
•	 The financial and operational impact of vendor er-

rors, noncompliance or underperformance

•	 The reasonableness, transparency and structure of 
vendor compensation and fees

•	 Vendor access to sensitive plan, financial or partici-
pant data

•	 The level of contract complexity and the ability to in-
dependently verify vendor performance. 

Trustees should use risk tiering to determine the fre-
quency and depth of oversight activities throughout the 
year. For example, in Taft-Hartley self-insured health plans, 
the TPA and PBM represent the areas of highest oversight 
risk because they directly influence the accuracy of claims 
processing, the application of plan benefits and the overall 
cost of health care services. Carve-out vendors that perform 
similar functions, such as third-party repricing or network 
pricing vendors, are another example of vendors that pose 
higher risks.

These vendors typically process the largest volume of 
financial transactions within the plan and operate under 
complex pricing and compensation arrangements, including 
rebate programs and administrative fee structures, that can 
have a significant impact on plan expenses and participant 
cost sharing. The use of automated claims adjudication sys-
tems and complex pricing algorithms in these arrangements 
can further increase operational complexity and oversight 
risk for plan fiduciaries.

Risk-based monitoring frameworks often prioritize 
oversight of TPAs and PBMs through structured reporting, 
performance monitoring and independent verification pro-
cesses, such as claims audits, contract compliance reviews 
or other targeted evaluations.

Acting on Oversight and Monitoring Findings 
Fiduciaries must take reasonable steps to address issues 

identified through monitoring in a timely manner. Fail-
ure to do so may constitute a breach of fiduciary duty.14, 15 
Actions may include bringing concerns to vendor leadership, 
requesting corrective action plans, increasing oversight and 
reporting requirements, renegotiating contract terms and 
replacing vendors when necessary.

Documentation Is a Core Fiduciary Protection 
Maintaining consistent documentation of the board’s 

oversight activities helps demonstrate prudence, supports 
transparency in decision making and protects the board 
of trustees.

fiduciary duties

learn more
Education
Self-Funded Health Plans: Plan Administration 
E-Learning Course 
Visit www.ifebp.org/elearning for more details.
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Boards of trustees should maintain records of the 
following.

•	 Annual risk-based assessment used to identify and pri-
oritize areas for vendor oversight and review

•	 Vendor evaluations, including the scope of the review 
performed and any limitations encountered

•	 Reports and analyses reviewed by the board of trust-
ees, along with the associated findings, observations 
and recommendations

•	 Board and committee discussions, deliberations and 
decisions, including any actions authorized or directed 
by the trustees

•	 Corrective actions taken by the vendor, including re-
medial plans and implementation steps, as well as the 
results of those actions

•	 Follow-up actions taken by the board of trustees to 
verify that identified issues were appropriately resolved 
and that corrective action measures were effective

Key Steps for Boards of Trustees 
A coordinated, risk-based oversight process helps Taft-

Hartley plan trustees fulfill their fiduciary duties to monitor 
service providers. Combined with regular reporting, per-
formance monitoring and independent verification where 
appropriate, this process helps fiduciaries to timely identify 
and correct problems. 

To translate these principles into practice, trustees may 
consider the following steps.

•	 Establish a clear governance structure for oversight. 
Trustees should define how oversight responsibilities 
are organized, including the role of the board, any del-
egated committees, and the process for escalating of 
issues for review and decision making. 

•	 Identify key third-party service providers and re-
lated administrative functions. Trustees should  
maintain an inventory of service providers that di-
rectly impact plan costs, benefit administration, par-
ticipant experience and compliance, such as TPAs, 
PBMs and other vendors supporting plan operations.

•	 Assess related risk across vendors and functions and 
align oversight activities to the level of risk. At least 
annually, trustees should evaluate which service pro-
viders and processes present the greatest potential op-
erational, financial or compliance risk. Factors may 
include benefit complexity, reliance on judgment, data 

transparency, contractual limitations and the degree of 
coordination required across vendors. Higher risk ar-
eas may warrant more frequent reporting, targeted au-
dits, cross-vendor reconciliation or independent veri-
fication, while lower risk functions may be monitored 
through routine reviews. 

•	 Coordinate reporting, review and follow-up within 
the governance framework. Oversight results should 
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Vendor Contracts Are the 
Foundation of Effective Oversight 

Proper oversight begins with the service 
provider contract because it defines the 
plan’s rights and the vendor’s obliga-
tions. Contracts must align with the 
plan’s governance and oversight 
framework. The plan attorney should 
work closely with the board of trustees 
and plan consultants who are responsible 
for oversight and monitoring activities to ensure that the 
contract includes the following key elements:
•	Clear identification of core services and responsibilities, 

including the specific duties that the vendor is expected 
to perform and the standards by which those duties will 
be evaluated

•	Audit rights that allow the board of trustees to verify 
performance, accuracy and compliance 

•	Data access provisions ensuring that the board of 
trustees can obtain the information necessary to evaluate 
performance, fees and outcomes

•	Requirements that define the frequency, format and con-
tent of operational, financial and performance reports

•	Performance guarantees and service-level standards 
tied to measurable outcomes as well as meaningful and 
enforceable remedies, including corrective action rights, 
fee adjustments or termination provisions 

•	Transparency obligations, including fee disclosures, 
compensation arrangements, subcontractors and pricing 
methodologies

•	Cybersecurity and privacy requirements aligned with cur-
rent regulatory expectations and the plan’s risk profile.

Without these provisions, boards of trustees may find 
themselves responsible for monitoring vendor perfor-
mance without having the contract rights necessary to 
do so effectively.
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be reviewed through established reporting lines and at 
defined intervals, with clear responsibilities for ad-
dressing findings, tracking remediation and reassess-
ing risk as circumstances change. 

•	 Reassess and refine the framework over time. As plan 
design, service provider arrangements or regulatory ex-
pectations evolve, trustees should periodically revisit both 
the governance structure and the risk-based oversight ap-
proach to ensure that they remain aligned with the plan’s 
current risk profile and operational complexity.

These steps support a prudent, process-driven approach 
to fiduciary oversight rather than  prescribing a one-size-fits-
all model. ERISA does not require fiduciaries to guarantee 
outcomes, but it does require them to engage in a prudent 
and well-reasoned process. 

An integrated governance structure, combined with a 
risk-based oversight methodology, helps trustees move 
beyond fragmented or reactive monitoring and toward a 
coordinated approach that reflects the reality of modern plan 
administration. By doing so, trustees can better safeguard 
plan assets, protect participant benefits and demonstrate that 
they are fulfilling their fiduciary obligations in a thoughtful 
and defensible manner. 
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